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CONFIDENTIAL AND LEGALLY PRIVILEGED 
 
 
 



 

 

Keystone Law is a leading firm of Solicitors based in London, which is recognised nationally for its expertise in 

licensing and gambling law and is ranked for its gambling expertise in national legal directories, Chambers & Partners 

and The Legal 500. 

 

We have been asked to provide a legal opinion to David Page (a private individual) trading as Win A Classic (“Win A 

Classic”) regarding the legality of a competition/draw website he is currently operating on domain 

www.winaclassic.co.uk. The Win A Classic website, which currently shows live draws, allows customers to enter 

draws to win motoring related and other prizes.   

 

For paid entries, a player must answer a simple question, register for an account with their contact details and make 

payment.  For postal entries, entrants must register for an account and then submit their entry on a pre-paid 

letter/postcard.  Win A Classic then adds their name into the draw when their postal entry arrives.  Numbers in the 

draw are automatically allocated to both paid and postal entrants.   

 

At the close of each draw, the winner’s name is then drawn from all paid and postal entries utilising Google random 

number generator (or a similar verified random number generator).  The selection of the winner is streamed live on 

Facebook and footage of the selection process can be viewed after the draw on its Facebook account. 

 

By way of example, Win A Classic currently has a draw running to win a Jordan F1 car driving experience (“Jordan 

F1 Experience”).  The maximum number of entries (paid and free) available are displayed, together with a counter 

showing the number of entries still to be sold.  Entry to the Jordan F1 Experience draw costs £2.25, with numbers of 

paid and postal entries limited to 1999 tickets.   

 

Future draws will have different entry prices, prizes and numbers of paid entries available, but will follow a similar 

entry process.   

 

All Win A Classic draws are subject to terms and conditions as seen at https://www.winaclassic.co.uk/terms-

conditions/  

 

http://www./
https://www.winaclassic.co.uk/terms-conditions/
https://www.winaclassic.co.uk/terms-conditions/


 

 

Legal advice is sought to establish whether offering these types of draws to residents of Great Britain would fall within 

the definition of regulated “gambling” under the Gambling Act 2005.   

 

Under s.3 Gambling Act 2005, “gambling” is either “gaming”, “betting” or “participating in a lottery”.  If activity does 

not fall within any of these three categories, it is not gambling and hence is unregulated1.  Providing facilities for 

gambling without an authorisation (a licence) is a criminal offence.  It is therefore necessary to consider whether 

entering a Win A Classic draw would fall within any of these three regulated categories: 

 

GAMING 

Under s.6 Gambling Act 2005, “gaming” is “playing a game of chance for a prize”.  What is and is not a “game” is not 

defined in the Gambling Act 2005.  Under VAT legislation, it has been confirmed by the Court of Appeal that it is not 

necessary for there to be other participants to play a game i.e. a game can be played alone and another competitor 

is not required2.  A game of chance does not have to be wholly dependent on chance, as the legal definition includes 

games involving elements of both skill and chance.  A prize is anything with a monetary value.  It is not necessary to 

risk losing anything for it to be gaming (i.e. there is no requirement for there to be a stake). 

 

Win A Classic draws involve both chance and a prize and therefore partially satisfy the gaming definition.  However, 

the participant must play a game for the activity to be gaming.  In 2010, the First Tier Tribunal (tax) considered the 

definition of “playing a game” in the context of VAT legislation involving tickets purchased from electronic lottery ticket 

vending machines (“ELVTM”) in Oasis Technologies UK Limited v HMRC 3 and stated: 

   

"There is no definition of "game" in section 6 [Gambling Act 2005], and so we must construe this term according to 

its ordinary meaning. There is no single meaning that can be attached to this term. According to the Shorter Oxford 

English Dictionary, it can variously be regarded as meaning an amusement, fun or sport, or as meaning a diversion, 

whether or not one in the nature of a contest played according to rules and decided by superior skill, strength or good 

fortune. We consider that this demonstrates that "game" has a wide meaning, to be construed according to its 

context". 

 

 
1 Section 339 Gambling Act 2005 
2 IFX Investment Company Ltd & Ors v Revenue And Customs [2016] EWCA Civ 436 (04 May 2016) 
3 Oasis Technologies (UK) Limited v HMRC [2010] UKFTT 292 (TC) 



 

 

“We have had regard to all the evidence, both oral and documentary, from the Appellant and independently, including 

the DVD evidence, the photographs of the machines in their various forms, and the descriptions of the operation of 

the machines and their effects and features.  We share the view urged upon us by Ms Sloane that the games are 

properly described by the Gambling Commission as “pseudo games”, but we also consider that the ELTVM falls 

within the description of the DCMS Gambling Review Report as an interaction or electronic lottery play that is not the 

straight sale of a ticket, and that this will appear to the layman as gaming.  It is immaterial for this purpose that the 

game itself does not provide the chance, and it is equally immaterial that the machine, in its screen saver, declares 

that it is a lottery.  Each of the visual representations, from the display of virtual tickets that can be electronically 

scratched of pull-tabbed to the poker or bingo games or games involving the rolling of dice or other interactive 

features, is in our opinion, viewed objectively, a game that is presented as involving an element of chance.  Each 

game is, accordingly, a “game of chance” within the meaning of section 6(2) GA 2005.” 

 

We have considered whether entering a Win A Classic draw could fall within the legal definition of “gaming”.  In our 

opinion, playing games (such as poker, bingo or dice games, or even selecting a cross in spot the ball) differs 

significantly from entering a Win A Classic draw.  Win A Classic entry involves answering a simple question, having 

a number allocated and the winner being randomly selected in a draw.  Entrants do not even have to participate by 

selecting a number in the draw.  In our view, this process would not be viewed by a layman as gaming, as there is 

no game involved (such as poker, bingo or dice games).  Furthermore, there is no competitive or gaming element 

involved, as no action is required to enter, other than answering a simple “skill” question.   

 

Whilst only the Courts can decide this issue, in our view, it is extremely difficult to see how any Court could conclude 

that, viewed objectively, entering a Win A Classic draw involves playing a game.  We are therefore content to advise 

that entering a Win A Classic draw is not playing a game and would therefore not fall into the legal definition of 

gaming. 

 

BETTING   

“Betting” is the second category of “gambling” under s.3 Gambling Act 2005.  Betting is “making….a bet on (a) the 

outcome of a race, draw, event or process (b) the likelihood of anything occurring or not occurring or (c) whether 

anything is or is not true”.  A bet does not have to include a traditional stake but could also involve an entry fee.  The 

use of a random number picker by David Page t/a Win A Classic to select the winner does engage consideration of 



 

 

whether the process could constitute “betting” under the gambling legislation.  The selection of a name (associated 

with a number) by the random number generator would be the outcome of an event or process.  Trying to predict the 

number to be drawn could therefore fall within the legal definition of betting, in much the same way as betting on 

National Lottery numbers (outside of entering the National Lottery draw itself) is regulated by the Gambling 

Commission as betting.   

 

However, it should be noted that in Win A Classic draws, numbers are selected at random for the player.  The 

customer therefore does not try to predict the outcome of the random number generator.  Furthermore, s.11 Gambling 

Act 2005 provides further clarification of what constitutes “betting” in relation to prize draws.  This explains that a 

person still makes a bet, despite the fact there is no traditional stake, where a person has to guess the outcome of 

an event or process.   

 

In Win A Classic draws, the customer does not guess the outcome, as he does not select any number.  In addition, 

under s.11(b) the player must be “required to pay to participate”.  In our view, the provisions of s.11 Gambling Act 

2005 mean that the Win A Classic entry process will always fall outside of the definition of betting, due to the lack of 

any prediction of the outcome of the random number generator and the availability of the free entry route, which 

means that payment is not required to participate.   

 

LOTTERY 

Finally, we turn to “participating in a lottery” which is the third category of “gambling” in s.3 Gambling Act 2005.  This 

is the most likely category into which a Win A Classic draw could fall, if no free entry route were available.   

 

Under s.14 Gambling Act 2005, an arrangement is a simple lottery (no matter how it is described) where (a) persons 

are required to pay to enter (b) prizes are allocated and (c) the allocation process relies wholly on chance.  A complex 

lottery involves payment and the allocation of prizes by a series of processes, where the first of those processes 

relies wholly on chance.    

 

As can be seen from (a) above, the arrangement will only be a (simple or complex) lottery if persons are required to 

pay to enter.  Schedule 2 of the Gambling Act 2005 explains what a requirement to pay means - paying money, 

transferring value, or paying for goods or services at a price which reflects the opportunity to enter (i.e. the “normal” 



 

 

price is inflated to take account of entry into the draw).  Where (a) entrants have a choice between paying or sending 

a communication; and (b) that communication is a letter (either first or second class post is acceptable) or other 

method of communication (e.g. e-mail or normal rate telephone call); and (c) the choice is publicised in such a way 

as to be likely to come to the attention of each person who wishes to participate; and (d) the system for allocating 

prizes does not differentiate between those paying and sending a communication, there will be no requirement to 

pay and the arrangement will not fall into the definition of a lottery. 

 

Smith & Monkcom “The Law of Gambling” states that the free entry route “must be publicised in sufficiently large 

lettering and with sufficiently clarity and prominence that those who are entering are likely to see it”.  The test is that 

the free entry route is likely to come to the attention of each individual who proposes to participate and not that it 

does come to their attention.  What is likely depends on the circumstances of the case.   

 

In the Telemillions4 case (decided in 1995, under previous gambling legislation) a Magistrates’ Court considering a 

criminal prosecution, concluded that the fact only a small proportion of entrants did use the free entry route was 

strong evidence that the route was not sufficiently prominent to come to the attention of all participants.  In our view, 

the Telemillions case is no longer good law and would be decided differently under the Gambling Act 2005.  It is our 

view that, provided the free entry route is prominent advertised, so that customers are aware of the option of paying 

or entering for free, the number of people who actually enter for free is irrelevant. 

 

It is known that the Gambling Commission has recently been writing to draw operators stating that the Gambling Act 

2005 imposes a requirement to advertise a “free entry” route and that referring to “postal entry” is not sufficient.  We 

do not necessarily agree with this view.  Whilst it is correct that the heading at Schedule 2 s.8 Gambling Act 2005 is 

headed “the choice of free entry”, this refers to a choice between paying or sending a communication.  The 

communication may be an ordinary post letter or another method of communication (i.e. an option to enter by a 

standard rate telephone call, standard rate text or e-mail is also acceptable).  The free entry method available is up 

to the operator to determine, so the entrant cannot choose which free entry route to use.  Where the operator choses 

to offer postal entry as its “free” method of communication under Schedule 2, entry is not free, as there is a cost 

involved to the entrant.  From 2nd October 2023, the cost to post a first-class letter is £1.25 (second-class postage 

costs 75p).  We acknowledge a recent ASA ruling relating to Omaze5, however this is a ruling under the CAP Code 

 
4 R v Interactive Telephone Services (The Telemillions case) (unreported)  
5 https://www.asa.org.uk/rulings/omaze-inc-g20-1073875-omaze-inc.html 



 

 

and not the Gambling Act 2005.  We are therefore happy to advise that prominently advertising an option to enter by 

post would suffice.  In our view, there is no legal requirement to use the words “free entry” or similar wording stating 

that postal entry is “free”.  In any event, it should be noted that Win A Classic draws do use the word “free” when 

advertising the postal entry route.          

 

In relation to the Jordan F1 Experience draw, the “Free Postal Entry Route” option is clearly prominent at the point 

of entry, which can be seen in a copy of the entry webpage at Appendix 1A.  Directly below the “Enter for £2.25” 

button on the entry page it states “Free Postal Entry Route”.  This is in a similar font size to the paid entry text.  

Clicking on this link takes the participant directly to the Postal Entry Route popup (see Appendix 1B).  In addition, 

there is a Free to Enter webpage and the homepage has a “Free to Enter” footer.  Section 3.6 of the terms clearly 

states that a free postal entry route is available and sets out the postal entry process.  The terms can be seen at 

Appendix 1C.   

 

Win A Classic has confirmed to us that it treats postal entries exactly the same as paid entries.  Its draw closing dates 

allow sufficient time for a postal entry to be submitted and received for entry into a draw (there are no short closing 

time draws offered that would exclude postal entrants).  Customers therefore have a choice of whether to pay, or to 

enter each draw for free, by post.  Win A Classic system for allocating prizes6 does not differentiate between those 

entering by post and those paying to enter.          

 

In our view, the availability of the postal entry route is sufficiently prominent on the Win A Classic website that it is 

likely to come to the attention of each person who wishes to participate (even if they do not actually enter using the 

free entry/postal route).  It should be noted that the legal test is not that the postal entry route must have the same 

prominence as the paid entry route.   

 

Whilst we do not consider this to be a legal requirement under Schedule 2 Gambling Act 2005, postal entries are not 

restricted to one postal entry per person, per competition. 

 
6 See Gambling Act 2005, Schedule 2 8 (1) (d) – in our view, this does not mean that those entering by paying and those entering by post must 

have an equal chance of winning a prize, but rather that one paid entry and one postal entry must have an equal chance of winning in the 
draw (i.e. paid entries cannot be favoured by the draw process).  We do not consider that Schedule 2 requires an operator to give a postal 
entrant the right to enter a draw as many times as a paid entrant.  We have noted a recent ASA ruling in https://www.asa.org.uk/rulings/team-
hard-racing-ltd-a20-1083038-team-hard-racing-ltd.html which states that restricting postal entries to one per person discriminates against 
postal entrants, is unfair and therefore breaches CAP Code 8.2.  However, this is a decision of the ASA Council and is only its interpretation 
of the CAP Code.  This decision is not a legal ruling, is not binding and does not consider the legal position under the Gambling Act 2005.   

 

https://www.asa.org.uk/rulings/team-hard-racing-ltd-a20-1083038-team-hard-racing-ltd.html
https://www.asa.org.uk/rulings/team-hard-racing-ltd-a20-1083038-team-hard-racing-ltd.html


 

 

 

In our view, these draws do not fall into the legal definition of a lottery. 

  



 

 

CONCLUSION   

On the basis of the above, we conclude that: 

 

David Page’s “Win A Classic” draws do not fall into the definition of “gaming”, “betting” or “participating in 

a lottery” under the Gambling Act 2005 and are not gambling under s.339 Gambling Act 2005 and are 

therefore free of regulation and licensing requirements.   

 

These unregulated draws can lawfully be offered in Great Britain by David Page t/a Win A Classic.   

 

It is legal to offer Win A Classic draws in Great Britain without the need for any authorisation or licence.   

 

As such, advertising or promoting Win A Classic draws in Great Britain would not present any legal risk.    

 

This scheme is correctly categorised in law as a “free draw” due to the availability of a genuine free postal entry route.     

 

Unregulated free draws such as this do not have any age limit for entry (although we would advise that 18+ should 

be utilised to tie in with the requirements of most social media companies). 

 

EXCLUSIONS   

This legal advice relates to operating these draws in Great Britain under the Gambling Act 2005.   

 

If you are intending to allow residents of countries outside Great Britain to enter, then the terms and conditions should 

make specific provision for this.  It’s important that the onus is placed on entrants to ensure that entering is lawful in 

the country in which they reside and that the terms make provision for this e.g. for delivering a prize outside GB  

(including who is liable for any tax or duty payable).  Note that for technology, luxury goods, cars etc, import duty, 

personal tax, delivery costs etc may apply.   

 

 



 

 

Other than where we have referred to these above, we have not examined nor advised you on the adequacy or 

legality of your proposed terms and conditions. 

 

We confirm that we have been instructed to advise David Page t/a Win A Classic and this advice is provided 

solely for his benefit.  It must not be disclosed to or shared with any other party without our consent  (sharing 

with Meta is hereby consented to).  This advice must not be relied on by any person other than David Page t/a 

Win A Classic; and any such other person must seek their own independent legal advice in relation to the 

subject matter.   

 

This advice is given by Keystone Law and no partner, director, member, consultant or employee of Keystone 

Law assumes any personal responsibility for it, nor shall owe any duty of care in respect of it.  The total liability 

of Keystone Law, whether in contract, tort or otherwise, for all loss or damage arising from or in connection with 

this advice and any and all other advice given by us is limited to £5,000,000. This limit applies to all causes of 

action against it in respect of, or arising from, or in any way connected with, this advice/opinion.  

           

Furthermore, we are not tax advisers and do not provide advice on taxation.  You must seek independent professional 

advice about your VAT/remote gaming duty/lottery duty liability when operating this type of draw.  It is possible that 

entries will be subject to VAT and/or that you will be required to pay remote gaming or lottery duty and you should 

investigate this thoroughly with an independent tax professional before proceeding. 

 

Richard Williams (Solicitor) – Partner 

Keystone Law Limited, Solicitors – 25 September 2023 
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